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Part 2

Intellectual Property Law as a Prime Agent of Privatization, and

Challenge for the Public Domain

Intellectual Property Law and Liberal Capitalism

As we have noted, intellectual property jurisprudence represents a paramount
institutional challenge to be grappled with by those who wish to strengthen the public domain
against encroaching privatization. Encompassing, at its heart, the property rights surrounding
trademarks, copyrights, patents, and trade secrets, intellectual property law is fused together, at
the level of its Renaissance— and early modern—era genealogical foundations, with “the early
stages of capitalism.”" As if by a metaphysical sleight-of-hand, this area of law effectively
reduces, to the corporeal form of property and commodities, multiple manifestations of an
essentially intangible entity, knowledge. In the process, intellectual property doctrine acts as a
prime, institutional agent for “protect[ing] the legitimacy and intellectual suasion of the liberal
world view”.? It achieves this by converting the nebulous phenomena of knowledge and
creativity into concrete, economic existents, and, therefore, by “treat[ing]...knowledge as

atomistic bits of information to be made useful and profitable”.’

The profound degree to which intellectual property law exemplifies liberal capitalism’s
proprietarization and commodification of all the things of the world is ever more revealed where
the patenting of biological — especially human — life is concerned. Consistent with today’s
ongoing debate over issues involving the biotechnological manipulation of the genes animating
human, biological life — from reproduction that is carried out with the aid of genetic engineering,
to stem—cell research, to human cloning — there now is an abundance of literature grappling with
the daunting matter of how legal regimes should seek to regulate the various activities of this
ambitious and profitable domain of “Techno-science”. A chief concern with which this
literature is compelled to wrestle is whether it is legally legitimate, and ethically appropriate, for
patents in genetic material to be granted to parties responsible for producing biotechnologically
manipulated human genes, or for decoding genetic information in the pursuit of, for example,
pharmaceutical development.’

As one might imagine, given the enormous, present fluidity of biotechnological research
and innovation, legal doctrine concerning the patenting of human genes remains quite unsettled
and malleable. For example, in the US, “there have been patents issued on modified human
tissues and cell lines, and DNA molecules of human origin.”® However, in 2004,
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Congress enacted a measure effectively prohibiting the issuance of patents on human
organisms. The Consolidated Appropriations Act of 2004 provides, “None of the funds
appropriated or otherwise made available under this Act may be used to issue patents on
claims directed to or encompassing a human organism.” [Pub. L. No. 108-199, 118 Stat.
3].... [T]he manager’s statement for this amendment points to a June 22, 2003, colloquy
wherein Rep. David Weldon (the amendment’s sponsor) assured Rep. David Obey (the
ranking minority member of the House Committee on Appropriations) that the
amendment “would not interfere” with any existing patents on human genes or human
stem cells. Weldon further noted that the purpose of the amendment was to affirm that
“human life in any form should not be patentable.” The Weldon Amendment thus
proscribes the patenting of human organisms at any stage of development.’

Although, as we will see in further detail a bit later, the developing legal framework in
this area was given a powerful, initial thrust in the direction of privatization in the US Supreme
Court’s watershed 1980 decision, Diamond v. Chakrabarty, which established that it is legitimate
for a living organism to be patented.® Under this ruling, all that is required is a demonstration
that the party seeking the patent did not merely make a “discovery...[of] nature’s handiwork”;
but, rather, created by his or her own invention a distinctive organism that is “non-naturally
occurring”.” The Canadian Patent Office “followed suit in 1982, listing human-made items it
thought were now patentable”, from “micro-organisms,” to, potentially, “higher life forms such
as plants or animals™.'" With Chakrabarty’s having “laid the all-important legal groundwork for
the privatization and commodification” of the genetic material composing the Earth’s flora and
fauna, the extension to human genes of the decision’s line of reasoning would not be inconsistent
with modernity’s biotechnologically aided “global economic rationalizing of [human] life.”"
The reduction of human, biological life to an object of instrumental manipulation, and, following
this, commodified property, while profoundly troubling to many at the visceral, intellectual, and
spiritual levels, may yet be in the process of emerging as the demonstration par excellence of a
neo—liberal worldview that strips down all of existence to amalgamations of atoms that can be

scientifically known, technologically controlled, and economically ordered.

The Current Expansion of Copyright Protection

Two subsets of intellectual property jurisprudence are, for our purposes, exceptionally
revealing: copyrights, to which we already began to make detailed reference in Part 1; and
patents, whose uniquely pervasive significance has just been introduced into the discussion. Let
us begin by traversing the relatively circumscribed terrain of copyrights.

In recent years, a number of commentators on copyright doctrine have criticized what has
become an unprecedented expansion of the principles and mechanisms of copyright protection,
whereby this field of intellectual property law now reaches into every venue sustaining public
discourse and information exchange, artistic expression, and scholarly research.'”” As an
illustration of the harmful consequences that may be interpreted as flowing from the current
expansion of copyright protection, consider an example provided by Corynne McSherry, which
cuts especially close to the bone for those participating in academic life:

Viewed through this lens [viz., the increasingly prevalent lens that perceives intellectual
property law, particularly copyright doctrine, as an appropriate mechanism for governing
the putative “cognitive property” produced in the academy], academic research looks like



a matter of individual inspiration and labor; pedagogy like an equally individualized one-
way activity; the university like a fully autonomous corporation; and professors like
Hollywood actors. More generally, the conflation of property rights and “academic
rights” participates in a set of discourses which offer to replace the hierarchies of the
academy with the inequalities of the free market, discourses in which freedom can only
be understood to mean “individual free enterprise.” In this emergent property story,
academic freedom is simply the “right of self-interest,” and the “self” in question is an
individual, rather than a disciplinary community. In retelling this tale academics risk
losing a language for talking about knowledge as other than private property and the
university as other than economically “useful.”"’

Overall, as Siva Vaidhyanathan also has gone on to suggest, US “copyright discourse”, in
particular, has become obsessed with injecting “property talk” into the juridical and political
calculus of how to ensure that individuals gain the protection of an economic interest in the fruits
of their creative work."

On the view of such critics of current copyright policy as McSherry and Vaidhyanathan,
the extension of copyright doctrine within a privatizing vein threatens, rather than promises to
protect, virtues like creativity within the public sphere, and a fertile, communally shared pool of
knowledge and information. Employing an evocative metaphor, Robert Boynton observes how
these critiques point to the need for a “digital environmentalism” that, in Boyle’s words, protects

this public bounty from “an exponentially expanding intellectual land grab”."

It is revealing to focus on some of the specific sorts of intellectual and cultural
phenomena that are, as a result of the spreading reach of copyright law, more and more being
converted to the form of material property. A chief type of phenomenon that is undergoing such
a conversion consists of ideas themselves; this follows, on Vaidhyanathan’s reading, from the
emerging dissolution of “the idea/expression dichotomy.”'® As a foundational principle of
modern copyright doctrine, “the idea/expression dichotomy” holds, in sum, that “copyright
protects only a work’s expression, not its underlying ideas.”"” Inasmuch as “ideas...are the
taproot of all creativity”, copyright law traditionally has maintained that a novelist, playwright,
moviemaker, composer, and so forth, is free to draw on the ideas of others, so long as he or she
does not plagiarize the terms in which these ideas have been expressed.'®

In pointing out the danger increasingly posed to “the idea/expression dichotomy” — a
juridical maxim that is vital in helping to maintain a public ethos which encourages authorial and
artistic creativity — Vaidhyanathan singles out such examples as today’s rising effort to place
stringent copyright protection, within US as well as European Union and international law, on
computer databases. As he explains, this initiative towards “bottling up information” would
break down the line between idea and expression, by encasing within the bounds of copyright
protection such conceptual material as, for instance, the intellectual reasoning that is embodied in
a database’s categorization of historical facts in one or another fashion."” Echoing McSherry’s
concerns about the oppressive intrusion of copyright doctrine upon the academy, Vaidhyanathan
demonstrates that this particular manner of reifying ideas as commodified, private property
would especially threaten the pursuit of scholarly research. Moreover, given that such databases
originate largely from within highly computerized, Western nations, and, with this, fall often
under “rich and powerful” corporate ownership, peculiar detriments have been emphasized by
“representatives of underdeveloped nations who are concerned by the concentration of database



access in western [sic] nations”.*

Copyright Doctrine and Indigenous Cultural Artefacts

The matter of relations between Western and non—Western nations draws to the fore a
further, illustrative context in which the ongoing expansion of copyright doctrine serves to help
reify intangible phenomena as material property. Often (as we will see in further detail later),
analyses of the contentious interplay occurring among indigenous communities, Westerners, and
intellectual property regimes concentrate on how patent law can be interpreted as a mechanism
for facilitating the Western appropriation of such embodiments of indigenous knowledge as
agricultural and botanical expertise pertaining to plants and seeds. Similarly in keeping with
keen, current scholarly interest in the conditions of post—colonial cultures and societies, recent
literature also examines how copyright doctrine factors into efforts by various indigenous
populations to regain control over cultural and religious artefacts of theirs that had been
appropriated by colonizers.> In a variety of nations, especially common law states such as
Australia, and the Anglophone portions of Canada, the inexorable predominance of modern,
Western law has prompted indigenous communities to turn to copyright regimes as a basic,
practicable means of “argu[ing] for control over cultural resources they define as uniquely
theirs.””  Such resources include, for example, narratives, songs, pictorial creations, and
ceremonial items that had been appropriated and reproduced by Westerners, ranging in identity
from writers, to government agencies, to corporations.

However, some troubling, interconnected paradoxes and ironies are pointed up by these
indigenous communities’ efforts. To begin, the reification of knowledge and creativity as
tangible, private property that is demanded under the basic premises of modern, secularist,
intellectual property jurisprudence often is at odds, at the most fundamental, epistemic level,
with the non—materialist forms in which indigenous artefacts were created, and continue to be
envisioned. Thus, even as indigenous leaders have sought, for the sake of reclaiming and
retaining their heritage, to reconcile themselves to the counterintuitive metaphysics of modern,
Western, intellectual property law, they have encountered a measure of juridical resistance to
offering copyright protection for “‘intangible’ property such as oral narratives”.”  Similarly,
indigenous claimants asserting that their cultural artefacts must be maintained under the custodial
care of a community have sometimes found that this position does not square with the
individualism of copyright doctrine. In sum, the implicit presupposition of intellectual property
law that “knowledge...[is] a commodity, a neutral object with no connections to persons except
as a source of profit” is utterly inimical to various indigenous groups’ worldviews.** Rather,
these worldviews often give rise to the understanding that:

Knowledge is a gift from nature, possible only within a set of relationships based on
respect. Rejecting the view of knowledge as property to be acquired, sold, or stolen, in favor of
viewing knowledge as a gift encourages attention to the relationships that exist among knowers
and those who wish to know.”

Within a recent, ground—breaking book of his, Michael Brown cuts to the heart of this
matter in a chapter whose name, ‘Native Heritage in the Iron Cage’, aptly alludes to the social
and political theoretician Max Weber’s classic critique of modern rationalism.*® Targeting, in
particular, a 1997 United Nations document which advocates an approach that he terms “Total
Heritage Protection”, Brown cautions against strategies for the facilitating of indigenous control



over their cultural artefacts that, however well-intentioned, risk illegitimately constricting
Aboriginal traditions within the bounds of rationalist, Western administrative frameworks for
cultural protection, such as copyright doctrine.”’” He summarizes:

In their struggle for just and dignified treatment of cultural productions, native
communities face formidable opposition, including corporations committed to the
privatization of knowledge in its multiple forms. Total Heritage Protection is seductive
because it promises a legal framework strong enough to counterbalance these forces.
Yet it is a totalizing model, and such approaches have a disturbing tendency to reshape
the world in unforeseen and harmful ways. In this case they are likely to foster
bureaucratized and lifeless cultures that operate by a proprietary logic perilously close
to that of the corporations they seek to resist.”

Colonialism and the History of Patents: The West’s Reduction of Indigenous Knowledge to
Commodified Property

The historical development of modern patenting systems, which are commonly
understood to serve the purpose of “stimulating and rewarding inventions and innovations”, has
proceeded in intimate connectivity with the growth and geographic spread of modern capitalism,
industrialism, and technology.”” Singularly illustrative for us in this connection is the integral
fashion in which patents have served to further the economic and strategic interests of
“industrially advanced countries”, particularly “imperial powers...[such as] Britain, France,
Belgium, the Netherlands, Portugal, Spain, Italy,...Germany”, and, not least, the US.*
Specifically, this role played by patents has had significant importance for the history of
colonialism.

As Vandana Shiva suggests, the history of patenting doctrine is, in a chief respect,
simultaneously the history of how patents have been used by “Western powers” to appropriate,
and “to protect this piracy of”, indigenous knowledge concerning biological organisms.’’ She
demonstrates how the Western “colonizing impulse to discover, conquer, own, and possess
everything,” including “every society, every culture”, has played out in a long—running, colonial
effort to reduce indigenous knowledge of the natural world to Western—held, commodified
property.”? In the process, Western powers have sought not merely to enhance the immediate,
material benefits that accrue to them as the result of their patent—aided “biopiracy”, but also to
ensure the transformation of colonial economies into subsidiary markets that the West can
dominate for its long—term gain.

“Patenting Life”: The Newly Prevalent Form of Patent—Aided Colonialism®
As Jeremy Rifkin asserts, during the present epoch of widespread genetic engineering,

[glenes are the “green gold”.... The economic and political forces that control the
genetic resources of the planet will exercise tremendous power over the future world
economy, just as in the industrial age access to and control over fossil fuels and
valuable metals helped determine control over world markets.... Multinational
corporations and governments are already scouting the continents in search of the new
“green gold,” hoping to locate microbes, plants, animals, and humans with rare genetic



traits that might have future market potential. Once having located the desired traits,
biotech companies are modifying them and then seeking patent protection for their new
“inventions.” Patenting life is [a key element] of [this] new operational matrix....**

One may argue, then, along with Shiva, that a prime vehicle by which patent—aided
colonialism today continues to advance is through the ever—more—pervasive patenting both of
indigenous knowledge in biological spheres including food, other forms of agriculture, and
medicine; and of genetically engineered organisms, such as plants and seeds, whose original,
natural elements have been appropriated from within the developing world.”

A juridical instrument that proves pivotal in this connection is the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS), an international protocol administered
by the World Trade Organization (WTO) that “[came] into force...in 1995”.*® TRIPS grew out
of international negotiations attendant to the General Agreement on Tariffs and Trade (GATT),
and therefore also out of, in important measure, “the effective lobbying of industrial concerns,
mostly in the United States”.”” As a result of its markedly broad construction of what constitutes
patentable material, the “patents section of TRIPS” has emerged as an ideological battleground.*®
Standing on one side of the debate are advocates who believe that the protocol’s roomy
conception of patents is necessary for the establishment of a global intellectual property regime
that privileges free trade. Rallying on the other side are critics, including “[r]epresentatives of
many indigenous and traditional societies”, who caution that TRIPS promotes a “monopoly
protection of products derived from communally-held resources...[that] is economically
exploitative and morally and spiritually repugnant.”® Then, too, foes of TRIPS from within
Western and indigenous communities alike assail the protocol on the grounds that its facilitating
of “the patenting of genetically modified organisms (GMOs)” is conducive to “ecological
damage and...prejudicial to human health or animal welfare™; and that its paving of the way for
“the patenting of life-forms — that is to say whole plants and animals, and functional or structural
components of life-forms such as gene sequences, proteins and cells”, amounts to an ethical
abomination.*’

The Legal and Intellectual Watershed Brought About by the Chakrabarty Decision

Within her forceful critique of TRIPS, Shiva makes the revealing assertion that the
protocol has, in effect, “globalized US-style patent laws.”*' The results of this development are
vast and profound:

The universalization of patents to cover all subject matter, including life forms, has
resulted in patents invading our forests and farms, our kitchens, and our medicinal plant
gardens. Patents are now granted not just for machines but for life forms and
biodiversity; not just for new inventions but for the knowledge of our grandmothers.*

As Shiva indicates here and elsewhere, a basic reason why “US-style patent laws”, in
particular, should have such an effect is the consequential legacy of the Chakrabarty decision.®

In an insightful new study, Steven P. McGiffen exhaustively demonstrates how the
US, and, to a significant extent, Canada following it, diverge from the European Union in their
“[lax]...regulation of biotechnology and its products”, an approach that is “bolstered by a patent
system” increasingly non-reticent towards the patenting of living organisms.** By contrast,



McGiffen maintains, the EU has demonstrated a somewhat greater degree of regulatory caution
in these respects, earning it the ire of the US; this, at the same time as the EU assiduously
supports the biotechnology industry in its purported position at “the centre of Europe’s economic
future.”® Prior to Chakrabarty in 1980, a basic principle of US patent doctrine had been that
“phenomena of nature” are non—patentable elements of the commons, as it were.** However, the
Chakrabarty court implied that the vital imperative whereby patenting offers economic
encouragement for ingenuity demands “a broad construction [of patentable material]” that is
unconstrained by a fixed ban on the patenting of natural phenomena. In this way, suggests
Richard Gold, the court “turn[ed] a blind eye to noneconomic values”.*” On this construction,
human intervention into natural processes that is sufficient to reorder matter — including living,
biological matter — into a unique arrangement that is the “product of human ingenuity”
effectively acts to transform natural phenomena into “human-made inventions.”*

Chakrabarty and Its Legal Ramifications in Canada

The facts of Chakrabarty were as follows: in the early 1970s, Ananda Chakrabarty,
later to become an academic, was working as a staff microbiologist at the General Electric
Company (GE) in Schenectady, New York.* Arising from his research at GE was a

human-made, genetically engineered bacterium...capable of breaking down multiple
components of crude oil. Because of this property, which is possessed by no naturally
occurring bacteria, Chakrabarty’s invention is believed to have significant value for the
treatment of oil spills.”

Following Chakrabarty’s application for 36 patent claims covering the processes and
products surrounding his invention, a patent examiner rejected those of his claims asserting
rights “to the bacteria themselves”, explaining that, as “products of nature,” and “living things”,
the micro-organisms were “not patentable”.”' The patent examiner’s decision was upheld by the
Patent Office Board of Appeals, but then reversed by the Court of Customs and Patent Appeals,
“which held that “the fact that microorganisms ...are alive...[is] without legal significance” for
purposes of the patent law.”* Subsequent to a series of juridical procedures that led to this
court’s decision being vacated, and then reinstated, the Commissioner of Patents and
Trademarks, standing fast in opposition to the issuing of patent rights for Chakrabarty’s bacteria,
was granted review by the US Supreme Court.

The Supreme Court held that Chakrabarty’s “micro-organism plainly qualifies as
patentable subject matter.” Informing its audience that, based on a reading of relevant
legislative history, “Congress intended [potentially patentable] subject matter to “include
anything under the sun that is made by man””, the Court went on to determine that the peculiar,
“non-naturally occurring manufacture or composition of matter” created by Chakrabarty fell into
this category.” Chief Justice Warren Burger explained:

...the patentee has produced a new bacterium with markedly different characteristics
from any found in nature and one having the potential for significant utility. His
discovery is not nature’s handiwork but his own; accordingly it is patentable subject
matter....”

Consistent with McGiffen’s analysis above, Canadian jurisprudence has, to an
important degree, although perhaps not to the extent of the US legal system, also followed along



with the broadening conception of patents signified by Chakrabarty. For example, in the
well-publicized case of Monsanto Canada Inc. v. Schmeiser, the Supreme Court of Canada held
in 2004 that Percy Schmeiser, a Saskatchewan farmer philosophically opposed to the cultivation
of genetically modified (GM) crop varieties, had nonetheless infringed on a Monsanto patent for
“genetically modified genes and cells” contained in an herbicide—resistant variety of canola
(canola being “a valuable crop...used to make edible oil and animal feed”).”® Although
Schmeiser had never purchased the seed for this GM crop, nor the license necessary to grow it,
Monsanto investigators found that a high concentration of the canola variety was growing on his
farmland, thereby prompting Schmeiser’s assertion that the GM seed “was carried to [his] field
without his knowledge”, perhaps from nearby farms, by the wind.”” The Court rejected
Schmeiser’s claim that, as a “higher life form”, the GM material was unpatentable in the first
instance, responding that, under operative Canadian legislation, “an invention in the domain of
agriculture is as deserving of protection as an invention in the domain of mechanical science.”®
Moreover, the Court ruled that, despite Schmeiser’s argument that “he never took commercial
advantage” of the crop’s special, herbicide—resistant qualities, his act of cultivating the GM crop
— in the absence of sufficient, countervailing evidence that he did not actually intend to do so —
effectively infringed on Monsanto’s right to “the full enjoyment of their monopoly” on this
agricultural creation.”

It should be noted that Schmeiser, in arguing his case, had sought to rely on a 2002
decision of the Supreme Court of Canada, Harvard College v. Canada (Commissioner of
Patents), (commonly known in Canada as ‘Harvard Mouse’), in which the Court had refused
Harvard’s request for a separate, Canadian patent on the OncoMouse.”” In that decision, the
Court ruled that, under Canada’s Patent Act, “higher life forms are not patentable”, with respect,
potentially, to plants as well as animals.®’ On the Court’s analysis, “a fertilized egg injected with
an oncogene may be a mixture of various ingredients,” and could therefore be a patentable
human creation, but “the body of a mouse” would not be similarly patentable, because it “does
not consist of ingredients or substances that have been combined or mixed together by a
person.”” However, as the Schmeiser court indicated, and as several dissenting justices in
‘Harvard Mouse’ had argued in that decision, the 2002 Court’s basic admission of the
patentability of a “fertilized, genetically altered oncomouse egg [that] is an invention under the
Patent Act” hardly allows for a material distinction to be drawn between the egg, per se, and “the
resulting oncomouse...that grows from the patented egg”.®® In other words, once the invented
egg 1s deemed patentable, there is no valid legal basis on which to deny a patent for the

consequent, invented mouse.

Intellectual Property Law, and the Movement Towards a Privatized Model of Human Biological
Material

The present neo—liberal age is marked by an overall “move toward the property
model” of the human body, in jurisprudence as well as the civilization at large.** Certainly,
Chakrabarty would appear to have acted as a prime catalyst for emerging efforts at converting
human genetic material, in particular, to commodified property, as “[a]ttempts to patent human
DNA rest legally on” that decision.”® But the extent to which law has recently been tending to
accede to the proprietarization of human biological entities — even over just the past one to two



decades — is markedly broadening.®

Lori Andrews and Dorothy Nelkin have recently stood in the forefront of research
demonstrating how the commodification of human tissue is emerging as a massive boon for
corporate and other market—based interests, acting with the explicit or implicit co-operation of
the liberal state.”” A good deal of this process of commodification has been facilitated by new
developments in biotechnology, which have helped to foster the conversion to property of much
human tissue beyond genetic material alone. As Andrews and Nelkin illustrate:

The business of human bodies is a growing part of the $17 billion biotechnology
industry comprising more than thirteen hundred biotechnology firms. Those companies
extract, analyze, and transform tissue into products with enormous potential for future
economic gain. Their demands for skin, blood, placenta, gametes, biopsied tissue, and
sources of genetic material are expanding. The blood that we all provide routinely for
diagnostic purposes is now useful for the study of biological processes and the genetic
basis of disease. Infant foreskin can be used to create new tissue for artificial skin.
Umbilical cords are valued as a source of stem cells—a substitute for bone marrow
transplants. Eggs and sperm are bought and sold for both research and in vitro
fertilization, and embryos have been stolen. Cell lines derived from the kidneys of
deceased babies are used to manufacture a common clot-busting drug. Human bones,
valued today as a means to study human history and satisfy curiosity, are stored in
museums and sold in shops as biocollectibles. Human tissue such as blood, hair, and
DNA is a medium for artists. And human DNA can even be used to run computers,
since the four chemicals—represented by the Iletters CATG—provide more
permutations than the binary code.®

John Moore v. The Regents of the University of California: The Notorious “Spleen” Case®

The 1990 decision of the Supreme Court of California in John Moore v. The Regents of
the University of California has emerged as a prime precedent helping to foster a legal milieu
within which it seems to be increasingly legitimate to conceive of numerous forms of human
tissue as private, commodified property.”” The background for the case began to arise in 1976,
when Moore commenced treatment for hairy-cell leukemia at the Medical Center of the
University of California at Los Angeles (UCLA). From that year through 1983, Moore’s
treatment involved the withdrawing from his body of various tissue samples such as blood, bone
marrow aspirate, skin, and sperm, and, as well, the removal of his spleen (which organ acted as
the source of cells that would prove the basis for legal dispute). Moore had been told by his
attending physician, Dr. David W. Golde, that these procedures were “necessary and required for
his health and well-being”, and “were to be performed...only under Golde’s direction.””!
However, it was concealed from Moore that, at the same time, Golde and others “were
conducting research on [his] cells and planned to benefit financially by exploiting the cells and
their exclusive access to the cells by virtue of Golde’s ongoing physician-patient relationship.”’*
As the court’s statement of facts observes, Golde and his colleagues “were aware that certain
blood products and blood components were of great value in a number of commercial and
scientific efforts and that access to a patient whose blood contained these substances would
provide competitive, commercial, and scientific advantages.””



“Sometime before August 1979, Golde established a cell line from Moore’s T-
lymphocytes (a type of white blood cell)”, which went on to become the object of a 1981 patent
application filed by UCLA, “listing Golde and [researcher Shirley] Quan as inventors.””* The
sought—after patent was issued in March 1984. Following a lucrative “[c]ommercial exploitation
of the cell-line [that] was negotiated between the University and two biotechnology
companies[,]...Moore discovered the uses to which his body tissue had been put and sued” the
parties involved for causes of action including a breach of fiduciary duty, for not having
informed him of these uses, and the tort (or civil wrong) of conversion.” Conversion, the court
explained, “protects against interference with possessory and ownership interests in personal
property.””® Thus, under this particular claim, Moore asserted that he had a proprietary interest

in his cells that was violated by the “defendants’ unauthorized use”.””

The court held that Moore had a legitimate cause of action for the fiduciary breach, but
not for conversion. Under the court’s reasoning, any ownership interest that Moore might once
have had in his cells was undone, in significant measure, by the fact that he “clearly did not
expect to retain possession of [them] following their removal”.”®  Further, relying on
Chakrabarty, the court determined that “the subject matter of the...patent--the patented cell line
and the products derived from it--cannot be Moore’s property”, because this material comprised
a patentable “product of “human ingenuity” distinct from “the cells taken from [his] body.”” In
other words, consistent with our earlier discussion of Chakrabarty, the Supreme Court of
California effectively indicated in Moore that Golde and his colleagues had successfully
transformed the natural material of Moore’s bodily tissue into a unique, human invention, which

therefore served as the basis for a private property interest.

Moreover, the court went on to opine about the inadvisability, on policy—based
grounds, of extending the tort of conversion to scenarios analogous to those found in the Moore
case; this, for fear that “disabling civil liability [might threaten] innocent parties who are
engaged in useful activities, such as researchers who have no reason to believe that their use of a
particular cell sample is, or may be, against a donor’s wishes.” As the court detailed, sets of
circumstances along the lines of those presented in this instance were becoming more and more
foreseeable, given the accelerating development, to that date (and ever more so today, one might
now add), of biotechnology and related medical research activities:

In its report to Congress, the Office of Technology Assessment emphasized that
[u]ncertainty about how courts will resolve disputes between specimen sources and
specimen users could be detrimental to both academic researchers and the infant [note
the fascinating irony of this modifier, given the 2006 perspective from which I write
these words! ~-AMW] of the biotechnology industry, particularly when the rights are
asserted long after the specimen was obtained. The assertion of rights would affect not
only the researcher who obtained the original specimen, but perhaps other researchers as
well.

Biological materials are routinely distributed to other researchers for experimental
purposes, and scientists who obtain cell lines or other specimen-derived products, such
as gene clones, from the original researcher could also be sued under certain legal
theories [such as conversion]. Furthermore, the uncertainty could affect product
developments as well as research. Since inventions containing human tissues and cells
may be patented and licensed for commercial use, companies are unlikely to invest
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heavily in developing, manufacturing, or marketing a product when uncertainty about
clear title exists."’

In the light of concerns such as those expressed by the Office of Technology
Assessment, the court expressed its reticence to look with favour on claims such as Moore’s
allegation of conversion:

Research on human cells plays a critical role in medical research. This is so because
researchers are increasingly able to isolate naturally occurring, medically useful
biological substances and to produce useful quantities of such substances through
genetic engineering. These efforts are beginning to bear fruit. Products developed
through biotechnology that have already been approved for marketing in this country
include treatments and tests for leukemia, cancer, diabetes, dwarfism, hepatitis-B,
kidney transplant rejection, emphysema, osteoporosis, ulcers, anemia, infertility, and
gynecological tumors, to name but a few.

The extension of conversion law into this area will hinder research by restricting access
to the necessary raw materials....

The theory of liability that Moore urges us to endorse threatens to destroy the economic
incentive to conduct important medical research. If the use of cells in research is a
conversion, then with every cell sample a researcher purchases a ticket in a litigation
lottery.®

It readily follows from the court’s line of reasoning that the Moore decision has stood to
bolster the rising notion that human biological material can be successfully converted to
commodified property, especially in the light of post—Chakrabarty patenting doctrine. Moore is
exceptionally significant for our understanding of the intensifying effect that neo—liberalism has
on law. A prime reason for this is the way in which the philosophical thrust of Moore weighs
most in favour of biotechnological, industrial, and other business interests who would seek to
benefit from the instrumental utilization of human tissue. This is as opposed to the decision’s
identifying of property interests that would privilege the person from whom the tissue was
collected. As the court asserts, “While we do not purport to hold that excised cells can never
be” the property of such a person, this sort of claim is strongly militated against by rationales
like the public policy imperative to provide economic incentives for biomedical research.*’ In
sum, then, the situation seems now increasingly to be that, as Andrews and Nelkin observe,
“[t]he potential for profit from research on human tissue is turning people like John Moore into
potential treasure troves.”*

The Signal Importance of Scenarios Involving the Formation of Life and the Genetic
Engineering of Humans

Once we move on from fact situations like Moore to scenarios involving not merely the
manipulation of pre—existing human tissue but biotechnological intervention into the formation
of life, the legal precepts become murkier while the religious and philosophical profundity of
related discussions concerning privatization and the public domain becomes ever more
pronounced. It is not only with respect to the genetic engineering of humans where relevant law
is today in a state of ferment. For instance, as is pointed out in the earlier—cited 2004 report
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prepared by President Bush’s Council on Bioethics, there is in the US, for one, a marked
vacuum of cohering federal regulation on “[c]Jommerce in gametes, embryos, and assisted
reproductive services”.®  Accordingly, “the present regulatory system...sets no uniform,

enforceable limits on the buying and selling of human gametes and embryos.”®

As we also indicated previously, upon arriving at what is today the immensely salient
matter of the potential proprietarization and commodification of various embodiments and
arrangements of human genetic material, we enter onto ground that is continually shifting in
terms of the ongoing development of laws and policy statements. Moreover, this ground is
covered with a multiplicity of contending rationales for scientific and economic “progress”, vis-
a-vis defenses for the “foster[ing] and encourag[ing] [of] respect for life”.*” However, even
given the changeable and contested character of this ground, a provisional observation or two
can be offered about the emerging lay of the land. For one, it does appear that, within the

modern West as a whole:

Gene patenting has exposed a conflict and, possibly, an incompatibility in patent policy
between the United States and the European community. Even though the former does
not impose ethical constraints on the patentability of products, the latter does, with the
consequence that what may be patentable in the United States may not be so in
Europe.*®

Ari Berkowitz and Daniel Kevles build up to this assertion with the preceding
explanation that,

[a]t the end of 1999, [the US Patent and Trademark Office] invited public comments on
[what was at the time “its current policy on the patenting of genes and DNA
sequences”] and subsequently received them from thirty-five individuals and seventeen
organizations. Some of the comments were ethical...; some were legal or practical,
raising objections, for example, to granting patents on DNA sequences such as
[“expressed sequences tag[s]”, or ESTs, a term for a kind of DNA sequence that
establishes a gene’s “unique identity”] by arguing that they should not be patentable
because they exist in nature. In January 2001 the office found reasons to refuse to
incorporate any of the comments in its policies. Indeed, its responses to the comments
in effect promulgated a policy governing the patentability of genes and DNA sequences
that is enormously broad.*

The discrepancy between the US and Europe in law and policy concerning the patenting
of human genes highlights a vital ideological and political-economic implication: namely, that
US law, with its peculiar, modern, capitalist distillation of the common law’s historical fixation
on private property, tends especially to privilege unfettered, market dynamics over
non—economic, ethical considerations. Thus, within the present—day US — where it would seem
that the dual forces of evangelical Protestantism (which, in at least one Baptist formulation,
regards “DNA [as] sacred, inseparable in value from the image of the divine”) and
neo—liberalism have never been stronger — conflicting impulses abound where the
proprietarization of human genes is concerned.” On the one hand, we hear President George W.
Bush propound, in the course of speaking out against the cloning of human embryos as a means
of deriving stem cells for biotechnological research, that “Life is a creation, not a commodity.”"
On the other hand, there is the framework established by such instruments of law as the legacy
of Chakrabarty; and, from the same year as Chakrabarty, the Bayh-Dole Act (also referred to as
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the Patent and Trademark Laws Amendment), a landmark piece of Congressional legislation
that, by codifying “the explicit U.S. policy of allowing grantees to seek patent rights in
government-sponsored research results”, is “predicated on the idea that the traditional concept of
“ownership” has an important role to play in promoting the technological revolution.””? The
Bayh-Dole Act placed universities that receive US federal funds for such endeavors as
biomedical research in the commercial business of pursuing huge patenting bounties for
biotechnological development while at the same time granting the institutions wide latitude for
determining what materials it is appropriate to patent. In this way, the Act helped to set in
motion a process whereby there are relatively few legal restrictions on the patenting of genetic
information and material such as DNA sequences and stem cells.”

Whatever the precise extent to which the proprietarization and commodification of
human genetic material has been, or promises to be, placed under the aegis of law, it is quite
manifest that the overall movement towards a privatized model of human biological material is
of immense significance for us. There hardly could be a more profound exemplification of
privatization enshrined, than the notion that the human body is an utterly manipulable, material
object, and is, as such, subordinate to the quasi—divine power of the scientific mind, as exercised
through the instrumentation of “genetic technologies”, to “[conquer] fortuna by technological

mastery of nature,” and thereby to “seize hold of fate, destiny, luck, chance”.”

© Andrew Wender
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