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Part One

Must Our Notions of the Public Domain Be Founded on
Proprietary Concepts and Discourse?

If the concept of the public domain is to be most effectively deployed within
Canadian life now and in the future, those who wish to invoke it should plainly
recognize that, in a pivotal sense, the raison d’etre of the liberal capitalist
paradigm and its integral institutions is little other than privatization.

The Present-Day Advance of Neo-Liberalism

Given that the early twenty-first century political climate within Canada, North America
as a whole, and indeed, the entire world, is profoundly affected by the ongoing expansion and
intensification of neo-liberalism, it seems appropriate to ask, early on, how our efforts at
cultivating a fertile public domain should grapple with the challenges posed by neo-liberal
doctrine. What is neo-liberalism? It might be characterized as an ideology which holds that it
is in the best interests of states, as well as other forms of political community, from the grand-
scale to the localized, to allow free markets to function without the ostensible impediment of
government intervention. Neo-liberalism maintains that, in this way, the beneficial forces of
capitalism are allowed to propel forward with the greatest possible thrust.'

Proselytizers of neo-liberalism typically claim that free market principles embody
universal truths which, to adapt the assertions of one of the most forceful agents among their
ranks, United States President George W. Bush’s administration, “are right and true for every
person, in every society”.”> Accordingly, neo-liberalism seeks to compel worldwide converts to
its economically driven creed. Consistent with this, the global spread of neo-liberalism has
proved to be part and parcel of the historical process of globalization. Within this context, the
propagation of neo-liberalism proceeds apace in a multiplicity of forms, from the ubiquitous
transplantation of US-style consumer culture, to the purported transformation of Iraq from a
socialist tyranny into a capitalist haven, to the application of Western intellectual property
policy to non-Western, indigenous knowledge.

While its global predominance has been on the rise over the past several decades,
especially in the wake of the concluded Cold War and the worldwide ballooning of US
hegemony that has followed from this historical development, one can infer that there is, at the
foundational level, little that is novel in neo-liberalism. Rather, neo-liberalism might be read as
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a distillation of key tenets of liberal capitalism that have long been intrinsic to the modern
Western worldview in which the Canadian public consciousness participates. Therefore,
because it is vital for us to envision the public domain as a vehicle for resisting the present-day
advance of neo-liberalism, it is necessary first to understand the overwhelmingly proprietary,
privatizing, liberal capitalist conception of human life, and existence in general, that neo-
liberalism utterly exemplifies.

Canada and the Liberal Capitalist Conception of Property

There is a common assumption that Canadian culture and society — indeed, the Canadian
national identity itself — are in some ways typified by their avoidance of the singular intensity of
US-modeled, liberal capitalism. Whatever the accuracy of this assumption, the following holds
valid: inasmuch as Canada’s chief social and political institutions are firmly rooted in the
tradition of modern liberalism, it may be expected that the Canadian public consciousness is
imbued, to a significant degree, with the individualist, proprietary concepts and discourses that
lie at the heart of the liberal enterprise.

Law is a cardinal medium through which liberalism’s profound emphasis on property —
above all, private property — is manifested. Canada draws on two distinct Western legal
traditions that are strongly informed by modern liberalism: the British-derived, common law
tradition which holds sway within Anglophone Canada, and the continentally-derived, civil law
tradition of Francophone Canada. While the common law and civil law tradition each integrates
a theory of property that is, historically and philosophically speaking, peculiar to it, each
tradition at the same time shares modern liberalism’s overall absorption with the significance of
private property. Thus, both traditions have their own ways of expressing liberalism’s implicit
tenets about the fundamentally proprietary character of life, society, and reality as a whole.
These tenets include, for example, the notion that human beings are, in their anthropological
essence, individual proprietors of (at least potentially) everything ranging from land, to movable
objects, to intangibles such as knowledge, and the individual’s own rights and liberties; and,
connected with this, the idea that practically everything in existence can be conceived of as an
item of property.’ Moreover, both the common law and civil law (although this trait is
exceptionally pronounced in the common law) have helped to foster a public milieu within
which the modern convergence of liberalism with capitalism has resulted not merely in the
wide-scale proprietarization, but also the commodification, of most things in the world around

us.*

In sum, if the concept of the public domain is to be most effectively deployed within
Canadian life now and in the future, those who wish to invoke it should plainly recognize that,
in a pivotal sense, the raison d’etre of the liberal capitalist paradigm and its integral institutions
is little other than privatization. Moreover, if the public domain is to be thought of as a truly
common realm that serves as a bulwark against, and fundamental alternative to privatization, we
must contemplate how the public domain can be envisioned in a way that offers a basic
counterpoint to the underlying postulates of liberal capitalism. These postulates assert, for
example, that the human individual, as a proprietary being, constitutes the basic building block
of society, and that, with this, he or she acts merely as one autonomous unit, whose cobbled-
together aggregation with other self-interested actors is what amounts to a public.



Multicultural Canadian Alternatives to the Liberal Capitalist Conception of Property

Before we go on to reveal in a bit more detail the genealogical foundations for the
privatizing impulse of liberal capitalism, it should be kept in mind that Canada’s distinctly
multicultural composition contains the ingredients for various understandings of ownership that
pose radical alternatives to what modern liberalism regards as the primacy of private,
commodified property. Thus, it behooves proponents of a vigorous, capacious, Canadian public
domain to consider how these alternatives, which already are intrinsic to the history of Canadian
culture and society (notwithstanding the colonial deformations of non-liberal ideas and
institutions that long have marked Canadian history), might enhance our vision for the
possibilities of the public domain.

A key issue arising in discussions of the concept, public domain, involves the ambiguous
relationship between this idea and that of the commons, to say nothing of the ambiguous
meaning of each term, taken on its own. As James Boyle states, “[t]he terms “public domain”
and “commons” are used widely, enthusiastically, and inconsistently”.> Some basic, resulting
questions include: Are the public domain and the commons synonymous? Does either the
public domain or the commons indicate a realm that somehow remains free from the exercising
of competing property interests? Or, if the commons, for its part, simply refers to a sphere that
is under public control, as opposed “to individual control”, does this form of control necessarily
entail a condition of proprietorship?®

In imagining the various ways that the public domain and commons could conceivably
be envisioned, it is instructive to contemplate traditional understandings of communal control
over, for instance, a portion of land, that have been demonstrated by Canada’s First Nations. To
illustrate, Bruce Ziff cites “an Aboriginal vision of property that is quite different from that
found in the common law:”

[I]f one attempts to trace the Indians’ source of title, one will quickly find the
original source is the Creator. The Creator, in granting land, did not give the
land to human beings only but gave it to all living beings. This includes plants,
sometimes rocks, and all animals. In other words, deer have the same type of
estate or interest as any human being. This concept of sharing with fellow
animals and plants is one that is quite alien to Western society’s concept of
land...Indian property concepts are [holistic]. Ownership does not rest in any
one individual, but belongs to the tribe as a whole, as an entity. The land belongs
not only to people presently living, but it belongs to past generations. Past and
future generations are as much a part of the tribal entity as the living
generations.’

In other words, it has long been intuitive for Canadian Aboriginals to imagine control over
something, in this instance a parcel of land, as being the proper province of a public — conceived
of as a broad, integral community of persons living and non-living, rather than an aggregation
of autonomous actors — rather than an individual.

Ziff, together with the person whom he cites, Leroy Little Bear, does suggest that the
Aboriginal mode of control to which each man refers constitutes a form of proprietorship or



ownership (albeit not of the modern, Western, individualistic variety). However, as Michael
Asch has implied, in a study where he deals with the specific case of cultural artifacts, we must
be prepared to fundamentally rethink our existing categories of ownership when conceptualizing
Canadian Aboriginal control over something. As Asch explains, while “Canadian legal culture”
approaches the matter of control over cultural artifacts (as it approaches, one might venture, the
matter of control over most existing things) by “focus[ing] [in typically Western fashion] on
ownership in the private property sense”’, he would prefer to speak, within the Aboriginal
context, of “[o]wnership in the sense...of jurisdiction”.® What Asch means by this is that a
preferable way of evaluating the juridical appropriateness of an Aboriginal community’s claim
to a particular cultural artifact should hinge on an inquiry into whether the community, “in a
collective and political sense”, has the “legitimate legislative authority” to control things
situated within a particular territorial space.” Asch’s insight into the inappropriateness of
Canadian private property doctrine for an Aboriginal public setting provokes thought as to
whether other public spaces could serve as sites for a form of communal control over things that
is not dependent for its legitimacy on predominating, privatization-oriented, proprietary
concepts and discourse.

Let us take a further example of a multicultural, Canadian alternative to the liberal
capitalist conception of property. In the summer of 2005, Ontario Premier Dalton McGuinty
halted an initiative calling for Muslims to be able to integrate Islamic law into provincially
sanctioned arbitration processes addressing personal status matters, such as the disposition of
property pursuant to divorce or inheritance.'” While some observers, Muslim and non-Muslim
alike, hailed McGuinty’s decision (which in fact aimed to proscribe the utilization of any
religious tradition’s peculiar legal strictures in such arbitration cases) as a victory for interests
including women’s rights and the religious neutrality of the Canadian state, proponents of a
healthy public domain should ponder whether the Premier might have done a disservice to their
cause. Specifically, within its highly developed body of property jurisprudence, classical
Islamic legal doctrine is adamant that, while individuals certainly can assert a valid claim to the
holding of private property, “Ultimately, God alone is the owner of the heavens and the earth
and all that they contain”.!" Therefore, under the teachings of the Islamic tradition, property is
held by humans only in the form of a sacred trust, according to which their responsible,
communally conscious use of property must be consistent with the tradition’s mandate for the
exaltation of the final, divine holder of all property. One need not be a Muslim to recognize that
the Islamic tradition, which has come to encompass a significant minority of the Canadian
population, thus sets forth a worldview emphasizing the detriments of untrammeled
privatization, together with the vital imperative for subsuming individual interests within the
public good.

Pivotal Genealogical Foundations for the Liberal Capitalist Conception of Property

Given that discussions of the public domain have tended often to be especially
concerned with the relatively intangible phenomenon of intellectual property, an era of
particular importance for us in the historical lineage of property theory and jurisprudence is the
eighteenth century, from the turn of the 1700s forward, when a truly, market-based society
began to emerge, most notably in the Anglo-American world. Before this time, “a man’s wealth
was thought to consist largely of his ‘possessions’, of physical property, principally land”."
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However, as the eighteenth century was ushered in, the commercially-driven rise of “a new
form of property”, namely, “capital in the form of government stock”, signaled a world in which
the accumulation of less tangible forms of property was becoming intimately associated with
the ascendance of capitalism, and therefore valorized.”” Following from this, within the context
of the culture of privatization, “the rivalry between property in capital”, on the one hand, and,
on the other, the once unparalleled locus of Western, social and political-economic power,
“property in land”, “has long since ended” in favor of capital."*

Thus, on the outlook of the increasingly capitalistic, eighteenth-century world, the idea
of “property as [a person’s] individual absolute dominion” “over the external things of the
world” that was championed by the legendary English jurist Sir William Blackstone (1723-80)
is hardly confined to property in land and chattels. It is rapidly and recklessly generalized to
intangibles, then to any type of potentially valuable expectancy, and ultimately to public,
political rights as well. As John Reid has exhaustively shown in his study of American
Revolutionary rhetoric, liberty itself was property.”” Reid, for his part, confirms and enriches
this point by observing how the rising legal consciousness of Blackstone’s era and ilk imagined
property in non-corporeal as well as corporeal terms:

...property, even the concept of property as material accumulation, was not
limited to the physical in the eighteenth century. It included constitutional rights
that English people counted among the attributes of liberty.'

Moreover, within this historical setting, the law was increasingly wont to reify even non-
corporeal “abstractions” as material property.'” A prime example of this involves the literary
expression of ideas by an author, which was reified as material property by England’s 1710
Statute of Anne. An early landmark in the growth of intellectual property jurisprudence — that
field of law which poses such an acute challenge for proponents of the public domain — the
Statute of Anne established copyright protection as a property interest, thereby laying a building
block for “the formation of...proprietary authorship”.'® As we expand on in Part 2, intellectual
property jurisprudence has been rapidly developing, over the past several years, into an ever
more potent institutional force for privatization throughout North America, and across the
world. This is because such factors as the power of profit-motivated, “[c]orporate legal
intimidation”, and the fact that a constantly growing proportion of creative expression now
occurs within the nebulous domains of cyberspace and various other digital media, are
prompting lawmakers to reify an increasing number of manifestations of knowledge and
creativity as material, private property."’

US laws such as the 1998 Digital Millennium Copyright Act, which increased protection
of copyrighted material on the Internet, have stood in the vanguard of the process whereby ever
more embodiments of knowledge and creativity are being reified as private property.® While
Canada does not have a DMCA, “[i]t would [nonetheless] appear that [this nation] is poised to
jump onto the stronger copyright bandwagon”, with the 2005 introduction into Parliament of
Bill C-60, An Act to Amend the Copyright Act*' As Karen Durell explained in the summer of
2005, “[a]s drafted, the Bill creates a wider scope of copyright protection in Canada and thereby
boosts the position of control enjoyed by rightsholders to protect their works against public
interference”.*” It is telling that this follows in the wake of a series of decisions by the Supreme
Court of Canada which actually had served, on the view of Michael Geist, to try and replace an



overriding emphasis on “compensating...[creative] artists” with “more [of] a balance between
the interests on the creators and the interests of users.”*

The tendency of liberal capitalist legal and political institutions to treat all existing
things, corporeal or not, as if they were material property and commodities, is predicated on
fundamental, modernist ideas about the nature of existence, and humankind’s place within the
world. To illustrate: throughout the body of writings in which she explicates the intellectual and
historical processes by which modern Western civilization has entwined the experience of
proprietorship with the essence of “personhood”, legal theoretician Margaret Jane Radin traces
the rise to predominance of a form of liberalism typified by “universal commodification”.**
Under the commodity-based mode of liberalism identified by Radin, the ability to freely own
and trade commodities is prerequisite to the full realization of one’s humanness, a realization
made all the more possible by the fact that “Universal commodification [construes] freedom as

the ability to trade everything in free markets...”.”*(emphasis added)

Strands of thought emanating both from the English intellectual and historical context
that envelops the common law tradition, and the continental European milieu that frames the
civil law tradition, have contributed vitally to the construction of the doctrine of “universal
commodification” that so helps to animate today’s neo-liberal, privatizing impulse. On the
English side, one’s attention is drawn immediately to the philosopher John Locke (1632-1704).
Locke’s theory that “God gave the World to Men in Common”, only to further bestow on them
the right to appropriate, through the power of their labor, the bounty of the world as personal
property, has left an incomparably powerful influence on common law property doctrine.”® On
the continental side, few thinkers have left such a mark on liberalism as the German philosopher
Immanuel Kant (1724-1804). Kant’s understanding that “It is possible for me to have any
external object of my choice as mine” effectively suggests, on Radin’s reading, that “property
should extend to the furthest reaches of all objects in the universe so that we could express our
personhood”.?” As such underpinnings of property theory have come to be absorbed into the
ethos of neo-liberalism, the resulting implication is that all things are but “appendage[s] of [an

all-encompassing] market”.*®

In sum: a paramount historical and institutional factor with which proponents of the
public domain must grapple is the way in which law has come to employ the idea of private
property as an all-encompassing device for regulating humans’ relations with one another, as
well as with the surrounding, natural universe. From the perspective of modernist law, the
proprietary character of the things of the world extends to the most remarkable things. The air
we breathe, it might be thought, belongs to no one; but I can object if the pure and wholesome
air around my house is polluted by a neighboring factory or a newly established fish-and-chips
shop. The clouds above would seem to be free from such appropriation but in times of drought
one American state [specifically, Idaho] has brought another [Washington] to court on a charge
of “cloud-rustling.” Lord Byron once apostrophized the sea with the words:

Man marks the earth with ruin — his control
Stops with the shore.

No longer. The law of the sea and modern technology have conjointly seen to that. The
history of human endeavor, from man’s first hesitant scramblings upon this planet up to his



present dizzy eminence is a history of progressive appropriation, and indeed also of the
continuing invention of new things (such as copyrights) that might be appropriated.”
(Minogue, p. ).

It is to such invented “new things” that we now turn, in Part 2, within the specific setting
of intellectual property law and policy.
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